
 

 

 

December 6, 2022 

 

Roxanne L. Rothschild 

Executive Secretary 

National Labor Relations Board 

1015 Half Street SE 

Washington, DC 20570 

 

 

RE: Notice of Proposed Rulemaking; Standard for Determining Joint-Employer Status, 

87 FR 54641 (RIN: 3142-AA21) 

 

 

Dear Ms. Rothschild: 

 

The Modern Economy Project (“MEP”) writes to express our concerns with the National Labor 

Relations Board’s (“NLRB” or “Board”) above-referenced notice of proposed rulemaking 

(“Proposed Rule” or “NPRM”), Standard for Determining Joint-Employer Status. MEP believes 

the joint employer standard established in the Proposed Rule will result in significant confusion 

and uncertainty for the regulated community. The NPRM contains overly broad and vague 

definitions, leaves interpretation of the standard largely to the courts, and expands joint employer 

status to entities with only indirect or reserved control over terms and conditions of employment.  

 

MEP also fears the costs of implementing this new standard will be considerably more burdensome 

than estimated by the Board. These changes will disproportionally and negatively impact diverse 

entrepreneurs and business owners who may not have the same networks or resources as non-

diverse companies. MEP, therefore, urges the Board to abandon the standard established in the 

Proposed Rule and affirm the current standard, which provides more certainty for the regulated 

community and ensures the correct entities are at the bargaining table when negotiating essential 

terms and conditions of employment.   

 

The Modern Economy Project is a broad coalition of leading stakeholders focused on bipartisan 

policy solutions that promote economic opportunity for all through modern jobs, modern 

employers, and a modern government. We are dedicated to resetting the conversation in 

Washington, D.C., on economic policy. Our goal is to convene thought leaders, employers, and 

other stakeholders on policy conversations that more accurately reflect the realities of our modern 

economy. 

 

MEP has several constituencies in our membership, offering policymakers a comprehensive view 

of the economy, instead of hearing only one perspective. That includes organizations that represent 

diverse entrepreneurs, small businesses, and women- and minority-owned businesses – many of 

whom have also responded to this proposal. The US Black Chambers, for example, represent over 

150 Black chambers of commerce across the country and over 380,000 Black businesses 



nationwide. The Association of Women’s Business Centers represent 146 Women’s Business 

Centers located in all 50 states that provide support, counseling, and training to tens of thousands 

of women entrepreneurs. Additionally, approximately 90% of the companies served by Gusto, a 

payroll platform company, are small businesses with 1 to 10 employees, and small businesses 

comprise 37% of the Association for Enterprise Opportunity’s 2,700 members.  

 

Joint Employer Standard as Defined in the NLRB’s Proposed Rule 

The Proposed Rule establishes that “two or more employers of the same particular employees are 

joint employers of those employees if the employers share or codetermine those matters governing 

employees’ essential terms and conditions of employment.” The “share or codetermine” criteria 

are met by employers who “possess the authority to control (whether directly, indirectly, or both) 

or [who] exercise the power to control (whether directly, indirectly, or both)” at least one of the 

employees’ essential terms and conditions of employment.  

 

The NPRM also specifically states, “Possessing the authority to control is sufficient to establish 

status as a joint employer, regardless of whether control is exercised. Exercising the power to 

control indirectly is sufficient to establish status as a joint employer.” This means that indirect 

control or reserved control over the terms and conditions of employment can be determinative of 

joint employer status. This is a significant departure from the current joint employer standard as 

well as past efforts to expand the standard, namely the standard developed under the Obama 

administration in the Board’s Browning-Ferris Industries (“BFI”) decision.  

 

Additionally, the NPRM calls for the use of case-by-case adjudication to more fully define the 

joint employer standard, rather than providing a bright line, clear standard in this or any future 

rulemaking. The Board explains, “In comparison to rulemaking, adjudication possesses a number 

of benefits when determining joint-employer relationships. [The process of determining] joint-

employer status is a highly fact-specific one, which may be better suited to individualized 

determination on a case-by-case basis.” The result of this approach, however, is that the regulated 

community will have less guidance than it currently enjoys under the existing joint employer 

standard. This will leave businesses—particularly smaller businesses—in a more challenging 

position as they attempt to understand their new obligations and responsibilities under federal labor 

law.  

 

Current Proposal Will Harm Small Businesses and Create Uncertainty 

In order for the economy to function effectively, the regulated community must be able to fully 

understand the “rules of the road.” Without such understanding, it is nearly impossible for 

employers, especially small businesses, to correctly implement applicable regulations. As the 

NPRM itself explains, “establishing a definite, readily available standard will assist employers and 

labor organizations in complying with the Act.” MEP could not agree more. A clear, easy to 

comprehend standard is critical to the nation’s economic wellbeing.  

 

Unfortunately, however, the NPRM does not meet that criterion. The Board states in the NPRM 

that it hopes its new joint employer standard “will reduce uncertainty and litigation over the basic 

parameters of joint-employer status,” but in actuality the new standard will result in significant 

confusion and uncertainty. This is due to the proposal’s overly vague and broad definitions, the 

decision to leave interpretation largely to the courts, and the rule’s expansion of joint employer 



status to entities with only indirect or reserved control over terms and conditions of employment. 

The uncertainty created will chill large employers from hiring smaller entities and from providing 

support to those entities they do hire. These changes will disproportionally and negatively impact 

minority entrepreneurs and business owners, who as result of past and current discrimination often 

have less robust networks than their non-diverse peers and oftentimes do not have the same 

resources as others. 

 

Proposed Standard Is Overly Vague and Broad 

The joint employer standard established in the NPRM largely does not provide guidance to the 

regulated community. As Board Members Kaplan and Ring explain in their dissent to the NPRM, 

if employers, employees, or unions are attempting to determine if a joint employer relationship 

exists, they “would find no guidance in the rule itself.” Definitions are vague, and examples are 

open-ended, leaving much to individual interpretation. The Board claims the Proposed Rule 

“would explicitly ground the Board’s joint-employer analysis in common-law agency principles, 

consistent with the Board and District of Columbia Circuit decisions in BFI,” but Kaplan and Ring 

explain that the rule in actuality “offers no guidance whatsoever as to the meaning of that term 

[common-law agency principles].” Employees, employers, and unions, therefore, “would have to 

go searching for guidance in the common law to determine whether a joint-employer relationship 

exists.” This is nearly impossible for smaller businesses that do not have in-house counsel, the 

resources to hire counsel, or the wherewithal to understand the law themselves.  

 

Moreover, the NPRM leaves further interpretation of the joint-employer standard largely to the 

courts via case-by-case adjudication. As a result, interpretations will be varied, depending on 

which state or region of the country the workplace is situated or even which set of judges hear the 

case within a circuit court. This will result in even further uncertainty for the regulated community 

as they try to piece together what specific courts have said and which interpretations will apply to 

their precise situation. It will be especially difficult for those entities with workplaces in multiple 

jurisdictions, as they will have to consider the precedent from several courts.  

 

As explained in the section above, the NPRM also makes indirect control or reserved control 

sufficient to establish a joint employer relationship. The Proposed Rule argues that indirect or 

reserved authority to control terms and conditions of employment should be enough to establish a 

joint employer relationship regardless of “whether or in what manner such control is exercised.” 

As the dissent explains, however, this change expands the standard to the “outermost limits of the 

common law (while actually going beyond those limits).” This policy ignores court precedent that 

called on the Board to consider how control is exercised when conducting a joint employer 

analysis. As the DC Circuit stated in its criticism of the BFI decision in 2018, there is a “vital 

second step in joint-employer cases, which asks, once control over the workers is found, who is 

exercising that control, when, and how.” 

 

This extensive expansion of the standard is made more complicated because of the significant 

ambiguity around what indirect or reserved control will entail. MEP members are very concerned 

that including indirect or reserved control will encompass activities that society and MEP members 

have deemed important and even essential in the modern economy, such as workforce training on 

critical issues like workplace health and safety, anti-discrimination or anti-harassment training, 

workforce development programs such as apprenticeships, or corporate social responsibility 



(“CSR”) policies. Employers use all of the above to encourage other entities with whom they have 

contractual relationships to support actions that will provide workers with new opportunities for 

advancement, protect workers from unsafe or hostile workplaces, and promote business practices 

that support our communities and our environment. Deterring such activities would be a serious 

loss to the nation’s workers, communities, environment, and economy. Unfortunately, the 

ambiguity of the new standard will result in such consequences.  

 

Lack of Clarity Will Leave Small Businesses without Support and Guidance 

Due to the lack of clarity that this new joint employer standard would create, small businesses 

around the country will see the support and guidance they currently enjoy from larger businesses 

evaporate. Out of fear of the liability they could face under an ambiguous standard, these larger 

businesses will be forced to pull back any activities that potentially could qualify as indirect or 

reserved control over terms and conditions of employment of the other entity’s employees. This 

abandonment will be devastating to small businesses.  

 

Under this new standard, many larger companies will unquestionably choose not to partner with 

small entities, opting instead to bring functions in-house or only outsource to large business 

partners that have their own substantial financial and legal resources. When larger companies do 

partner with smaller entities, the new rule will provide a strong disincentive to provide support to 

these smaller partners. Larger companies will be forced to second guess whether the guidance or 

advice they provide to small vendors, contractors, or franchisees – on everything from legal 

compliance to marketing strategy to operational best practices – could trigger joint employer 

liability. Based on the uncertainty created by the new standard, larger companies will withdraw 

some, if not all, of that support. Small businesses do not have the ability or the resources to navigate 

the complexities of federal, state, and local law or have the scale of knowledge that larger 

companies have about how best to operate a business successfully, so the removal of this support 

will leave many small businesses struggling to avoid legal or operational missteps or even remain 

in business. 

 

Without the support of larger companies, entrepreneurs will also need more resources and know-

how to make the first step of opening their own small business and then ensure its success. This 

will be an especially large setback for women and members of minority populations and the 

LGBTQ+ community. Members of these communities often have not had the ability or opportunity 

to build as robust networks as their peers, due in part to past and current discrimination. They are 

often less likely to have – or be able to secure – the resources they would need in the absence of 

the support or aid of the larger business. Our labor policies should promote opportunities and 

assistance to small business owners, especially minorities, but this NPRM will do the opposite and 

would be a step backward.  

 

CSR activities too will undoubtedly be put off by larger companies in response to the proposed 

standard. Companies will fear these policies will trigger joint employer status and will therefore 

choose not to encourage or promote responsible business practices or goals throughout their supply 

chains or among their business partners. This result should be unacceptable to the Board, the 

administration, and the public. The American people have clearly shown their support for 

encouraging positive corporate values, which ensures healthy corporate competition throughout 

the market and improves business ethics and accountability. Our nation’s labor policies should 



encourage CSR practices, but this NPRM makes pursuing and promoting such policies dangerous 

for businesses and will undeniably result in fewer CSR initiatives.  

 

NPRM Seriously Underestimates Costs of the New Proposed Standard 

MEP has serious concerns with the Board’s estimated costs of the new standard. The Board is 

operating under the assumption that the proposed joint employer standard will have a minimal 

impact on the economy, but in actuality, the analysis missed several significant costs for employers 

that should sway the Board’s opinion against this Proposed Rule and its consequences.  

 

The Board claims businesses will only spend one hour reading the rulemaking and one hour 

speaking with counsel. These estimates are frankly astounding. The Proposed Rule is 70 pages 

long, and a final rule would likely be similar in length. Additionally, no legal counsel would require 

only one hour to analyze a contractual relationship or business operations and provide a legal 

and/or risk analysis for a business entity. Such analyses are comprehensive and do not take one 

hour whether a business has in-house counsel or must look to hire a firm. Risk analyses take several 

hours, if not days or weeks, to review a program, analyze it, and compile a report. Furthermore, 

program and/or operational changes may be needed to protect the business from any potential 

liability. This would involve even more time from counsel. All in all, businesses will assuredly 

take more than one hour to read the standard and one hour to speak with counsel. 

 

Additionally, the NPRM estimates that fees for legal counsel would fall between $147.24 and 

$151.51, but the typical cost of either in-house or external counsel is significantly higher than those 

figures. That said, even assuming the estimated fee is correct, small businesses do not have the 

resources to spend that much money on counsel for the hours, days, or weeks needed to conduct a 

risk analysis and determine their liability under the standard. This is especially true in today’s 

economy as workforce shortages, inflation, and supply chain backlogs hinder economic growth. 

Small businesses are still recovering from the pandemic and economic downturn, and economists 

are predicting even more economic uncertainty and a possible recession in the coming months. 

The costs associated with this Proposed Rule will clearly be devastating for the economy and small 

businesses in particular.  

 

The NPRM also did not take into consideration other costs that will burden the regulated 

community. The ambiguity of the new standard would result in an increase in litigation, legal costs, 

and attorney fees, as the uncertainty leaves employers, employees, and unions unclear as to who 

is or is not a joint employer and forces them to use the court system to determine joint employer 

status. Unfortunately, the brunt of this will fall most heavily on small businesses. They do not have 

the resources to handle these increased costs, especially considering the state of the economy.  

Additionally, small businesses typically do not have in-house counsel or human resource 

personnel. They will, therefore, need to either find and hire such individuals or look externally for 

assistance with compliance with the new standard. New hires or contracting out these services will 

be expensive, especially (once again) considering the economic environment. There will also be 

substantial costs associated with changing operations that expose businesses to joint employer 

liability as well as hiring legal counsel to fill gaps in services and guidance that will arise once 

larger businesses pull out their support. Finally, there will be costs associated with revising or 

outsourcing training materials, such as training regarding operational best practices (e.g., 

suggestions for staffing, scheduling, hiring, and disciplinary practices), guidance on employee 



handbooks or other personnel policies, and sample policies or best practices regarding workplace 

civil rights issues (e.g., anti-discrimination and anti-harassment training, statements promoting 

diversity and inclusion, or guidance regarding affinity groups at the worksite). 

On October 20, 2022, Modern Economy Project participated in a roundtable with the Office of 

Advocacy at the Small Business Administration to raise these concerns. On November 29, 2022, 

Office of Advocacy filed comments with NLRB confirming our views on the matter and formally 

urging NLRB to revise the rule noting, “Advocacy is concerned that the Board’s new joint 

employer standard is too ambiguous and broad, providing no guidance for contracting parties on 

how to comply or avoid liability.” We concur with this assessment.  

  

Conclusion 

The employer community and specifically small businesses need clarity and certainty from the 

government to ensure they understand the rules of the road and appropriately implement applicable 

regulations. Understanding the rules ensures they will be better equipped for short-term operations 

and long-term planning. 

 

The current joint employer standard provides that clarity. It focused on whether both employer 

entities “possess and exercise substantial direct and immediate control” and whether those entities 

do so in a manner that “would warrant finding that the entity meaningfully affects matters relating 

to the employment relationship with those employees.” This was clear guidance for the regulated 

community to follow. Small businesses understood how the joint employer standard applied and 

when they’re liabilities extended to shared employees. This clarity has also proven to be good for 

society, as more and more companies across the economy move to implement CSR initiatives and 

increase support for training related to ensuring healthy and safe workplaces and workforce 

development opportunities for workers hoping to advance in their careers. For all these reasons, 

MEP strongly urges the NLRB to affirm the current joint employer standard and abandon the 

expanded and unclear standard established in the NPRM.  

 

Thank you for your consideration of this request. The Modern Economy Project looks forward to 

working with the NLRB on the joint employer standard moving forward.  

 

Sincerely,  

 

 

 

 

 

John Stanford 

Co-Chair 

Modern Economy Project 

 

 


